Fisheries Litigation Victory for Nuu-chah-nulth
N

uu-chah-nulth Nations celebrated a major legal victory on November 3 when BC
Supreme Court Justice Nicole Garson handed down her decision in the fisheries litigation.
Below are some of the highlights from the 307-page decision:

Aboriginal Rights
• Justice Garson found that the Nuu-chah-nulth plaintiffs have an
aboriginal right to fish for any species of fish in their territories
and to sell that fish. Although she stated this is not a right to fish
and sell fish “on a large industrial scale,” it is a right to sell into
the commercial marketplace.
• The Judge also found that each plaintiff Nation is entitled to
exercise their aboriginal rights to fish in their claimed fishing
territories, which includes the rivers, inlets, and sounds
extending approximately nine miles offshore.
• This aboriginal right is based on the fact that prior to contact
with Europeans, “fishing was an overwhelming feature” of
the Nuu-chah-nulth way of life, and that the Nuu-chah-nulth
regularly traded “significant quantities” of fish.

Aboriginal Title
• Lawyers representing Nuu-chah-nulth Nations put forth
an argument for aboriginal title to fishing territories as an
alternative claim to aboriginal rights. Since the plaintiffs
succeeded on the aboriginal rights claim, Justice Garson did not
rule on aboriginal title.

Infringement of Rights
• The Judge found that Canada’s regulation and management of
the fishery infringed on the plaintiffs’ aboriginal rights to sell
fish. She noted the difficulties that Nuu-chah-nulth individuals
and communities have had participating in the current regime
and suggested that it will be necessary for Canada to depart
from its strict adherence to a policy of treating all commercial
fishers identically.
• The Judge found that Canada had not infringed Nuu-chah-nulth
aboriginal rights when regulating the clam fishery and food and
ceremonial fisheries.

Justiﬁ cation of Infringement
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• The Judge found that Canada couldn’t justify its infringements
of Nuu-chah-nulth aboriginal rights because it has never
recognized the existence of those rights.
• She concluded that before determining Canada had failed to
justify its infringement of the plaintiffs’ aboriginal rights, the
parties first need to consult and negotiate based upon the
findings in her judgment. She gave the parties two years to
reach a negotiated resolution.
To read the full decision, visit this link online:
http://www.courts.gov.bc.ca/jdb-txt/SC/09/14/2009BCSC1494.htm

Can we sell fish now? Not yet!
Although the judge found plaintiff Nations have an Aboriginal
right to sell fish and other seafood, she also gave the Nations
and Canada two years to negotiate regulations that will apply to
the Nuu-chah-nulth fishery. In the meantime, current laws and
regulations will continue to apply. If any Nuu-chah-nulth fish or
sell fish in contravention of current regulations, there could be
serious consequences for those individuals, as well as for the Nuuchah-nulth case overall.

“…The fact remains that these plaintiﬀs have aboriginal rights to fish and to sell fish,
and Canada has not taken those speciﬁc rights into account
in its management of the Paciﬁc fisheries.”
–Justice Nicole Garson, Nuu-chah-nulth Fisheries Litigation decision

